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Introduction
The legal requirement that a criminal suspect be mentally able, or competent, to participate in the investigative and other phases of the criminal justice process is well established in criminal law, and periodically involves consultation by mental health professionals to assess that ability.  Such professionals may include psychiatrists and psychologists, especially.  A number of specific competencies may be involved.  Early in the investigative process, an individual’s competency to waive Miranda rights is relevant.  During adjudication, competency to stand trial (or more broadly competency to proceed to adjudication, including entering a plea) is germane.  Finally, at the end of the adjudication process, the defendant must be competent to be sentenced (especially to be executed, in capital adjudications).
Some criminal attorneys may also use the term “competency” regarding a defendant’s inferred mental state during the period surrounding an alleged offense.  Such use of the term “competency” refers broadly to an individual’s capacity to form the requisite mental state to commit the crime, this mental state, or mens rea, being defined variously in the statutes of the different jurisdictions.  Should the defendant not have been able to form the requisite mental state, he might be eligible for a potential criminal responsibility-reducing defense, such as insanity (or criminal responsibility), diminished capacity, or intoxication, in applicable jurisdictions.  Although in a sense these mental state defenses can be viewed as determining whether the defendant was mentally competent to have committed the crime, in line with other expert opinions (e.g., Borum, 2003), we recommend limiting the use of the term “competence” to legal contexts in which the term is more clearly applicable, such as the various aspects of adjudication competency described previously.  In this paper, we focus on the earliest point in the criminal process in which mental competency may be an issue, that is, competency to waive Miranda rights.

Although recently challenged unsuccessfully, the requirement that a criminal suspect must possess the “knowing, voluntary, and intelligent” mental ability to waive his Miranda rights when facing criminal interrogation by law enforcement personnel has been a cornerstone of criminal law since its articulation in the landmark U.S. Supreme Court case of Miranda v Arizona (1966).  Although some have questioned the Miranda decision as an overly rigid and perhaps unnecessary intrusion on police procedures, one must realize the legal context in which this decision occurred.  It has not been that many decades ago when U. S. Supreme Court decisions documented (and excluded) confessions obtained with horrific interrogation procedures during illegal detentions (see lucid discussion in DeClue, 2005, pp. 60-90).  For example, in 1961, the Court in Reck v. Pate (1961) noted (pp. 441-442, citations omitted, cited in DeClue, 2005, pp. 81-82):
At the time of his arrest, Reck was a nineteen-year-old youth of subnormal intelligence.  He had no prior criminal record or experience with the police.  He was held nearly eight days without a judicial hearing.  Four of those days preceded his first confession.  During that period, Reck was subjected each day to six- or seven-hour stretches of relentless interrogation.  The questioning was conducted by groups of officers.  For the first three days, the interrogation ranged over a wide variety of crimes.  On the night of the third day of his detention the interrogation turned to the crime for which petitioner stands convicted.  During this same four-day period he was shuttled back and forth between police stations and interrogation rooms. In addition, Reck was intermittently placed on public exhibitions in “show-ups.”  On the night before his confession, petitioner became ill on such a “show-up.”  He was taken to the hospital, returned to the police station and placed back on public display.  When he again became ill, he was removed from the “show-up,” but interrogation in the windowless “handball court” continued relentlessly until he grew faint and vomited blood on the floor.  Once more he was taken to the hospital, where he spent the night under the influence of drugs.  The next morning, he was removed from the hospital in a wheel chair, and intensive interrogation was immediately resumed.  Some eight hours later, Reck signed his first confession.
It was a series of U.S. Supreme Court decisions documenting interrogations such as this that led to the Miranda decision in 1966, and Miranda, despite challenges, has been followed since.  The U.S. Supreme Court noted in Berkemer v. McCarty (1984) that there are three primary purposes to Miranda, these being (DeClue, 2005, p. 94):
1.  to ensure that police do not coerce or trick captive suspects into confessing;

2.  to relieve the inherently compelling pressures generated by the custodial setting itself, which work to undermine the individual’s will to resist; and

3.  as much as possible to free courts from the task of scrutinizing individual cases to try to determine, after the fact, whether particular confessions were voluntary.
Although the individual’s competence, or capacity, to waive his Miranda rights is one element in determining whether a confession is valid (and may therefore be admitted into evidence), it is not the only element.  The court must consider the procedures used by the police in apprehending, detaining, and questioning the individual (Grisso, 2003).  These factors focus most on the voluntariness of the confession.  If police use coercive procedures, as the U.S. Supreme Court decided occurred in Reck (1961), discussed above, then the voluntariness of the confession may be called into question.  However, mental health experts more typically address the intelligent and knowing aspects of the confession (although the individual’s suggestibility, as discussed below, may be an element that has relevance to whether the confession was voluntary).

The distinction between “intelligent” and “knowing” is a fine one.  Historically, “knowing” refers to the more concrete, factual aspects of the individual’s comprehension.  That is did the individual grasp the basic fact that he was entitled to remain silent and have the assistance of an attorney?  “Intelligent” refers to understanding the implications of the decision to confess.  Did the individual realize the adversarial nature of the proceedings or the implications of providing a statement to the police?  However, the case law is still somewhat unsettled on these points, and although the distinction we make illustrates a general trend, there are contrary findings (see discussions in Grisso, 2003, pp. 151-154; and Oberlander, Goldstein, and Goldstein, 2003, pp. 341-342; also People v. Bernasco, 1990, which held that only a basic understanding of the words of the Miranda warning was necessary).
Grisso (2003) notes that two types of legal decision processes are possible in Miranda rights waiver cases:  per se rules and a totality of circumstances approach.  Per se rules specify conditions under which a confession is valid (or invalid).  For example, a per se rule might indicate that all mentally retarded defendants are not competent to waive their Miranda rights.  At present, no states have adopted a per se rule based on the characteristics of the defendant for the validity of adult confessions, although many courts have articulated lists of relevant characteristics to be considered (Grisso, 2003, p. 154).  At present, for adults, courts follow a totality of circumstances approach, in which each case is evaluated on its own merits, with a consideration of all aspects of the individual’s capacity and the police interrogation procedures.

In an elegant analysis, Grisso (2003) outlines the functions that an individual must be able to perform to waive his Miranda rights.  These functions include (adapted from Grisso, 2003, pp. 158-159):

· Understanding of the words and phrases in the Miranda warning;

· Accurate perception of the intended purposes of the Miranda rights, including:

· The suspect’s accurate perception of the nature of interrogation (e.g., its adversarial quality)

· The suspect’s accurate perception of the attorney-client relationship (e.g., its advocacy quality), and

· The suspect’s accurate perception of the irrevocable protection from self-incrimination (e.g., that the right is more “powerful” than police or judicial discretionary powers)

· Capacities to reason about the possible consequences of a waiver or non-waiver decision.
Consider the following typical “Miranda” warning, hybridized from several sources:

“You have the right to remain silent.”

“If you give up that right, anything you say can and will be used against in a court of law.”

“You have the right to an attorney.”

“If you cannot afford an attorney, one will be appointed to represent you, at no cost to you.”

“If you wish, you may decide at any time to exercise your right to remain silent, or to give a statement.”

“You may stop giving a statement at any time.”

Several features strike the reader (or listener) to these warnings:
First, they are complicated.  One survey of 21 different sets of Miranda warnings, for example, showed a range of reading comprehension levels, from the fourth grade to the third year in college (Greenfield, Dougherty, Jackson, Podboy, and Zimmerman, 2001).  (In fact, the above warning is at the 5.4 grade level, according to a Fleish-Kincaid analysis conducted through Microsoft Word®.)  Miranda Warnings (outside the federal jurisdiction) are not standardized in terms of language. This variable reading comprehension level of the warning may raise the issue of the knowing and intelligent aspects of the suspect’s Miranda waiver.

Second, if these warnings are presented under stressful environmental circumstances (which would always intuitively seem to be the case: Nobody would want to be in a position of being “Mirandized”), their complexity becomes even more difficult for the suspect being “Mirandized” to process competently.  This raises the issue of the voluntariness of the Waiver.

Third, if the suspect being “Mirandized” is retarded, cognitively impaired, confused, intoxicated, or otherwise possibly not fully mentally competent to process information and make an informed decision about the waiver, then the issue is raised, again, of the knowing and intelligent aspects of the waiver.

Taking these three mental requirements (knowing, voluntary, and intelligent) for a competent Miranda waiver together with what may be characterized as “clinical” (Table 1) and “legal” (Table 2) factors pertaining to the “Mirandizing” process, the prospective mental health evaluator has a framework for retrospectively assessing the competency of the waiver.
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Table 1 About Here
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Table 2 About Here
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Combining these points into a set of guidelines gives the Miranda Checklist Inventory (MCI) (Greenfield, Dougherty, Jackson, Podboy, and Zimmerman, 2000), an empirically guided, systematic, non-standardized inventory providing guidelines for the retrospective psychiatric and psychological evaluation of the competency of Miranda waivers.  The full MCI may be administered by the examiner, taken as a self-report “test” by the examinee, or administered as a combination of both methods.  The inventory itself expands on the “clinical” and “legal” areas presented in Tables and 1 and 2, in a structured inventory format.  The MCI is not a standardized test or instrument, but rather an empirically based guide through the various elements of the “Mirandizing” process, and a way for the evaluator, in effect, to take a history in a structured way of the defendant’s experience during that process (Greenfield et al., 2000).
Evaluation procedures
Ideally, the forensic mental health professional’s evaluation should proceed as would any full and detailed clinical assessment.  The evaluation may be divided into four phases (following Oberlander, et al., 2003):

1.  Records review:  In addition to the actual Miranda waiver form used by the police, historical records are important.  Frequently in these cases, intelligence or mental illness are relevant.  Therefore, prior mental health, medical, and educational records are useful.  Was the individual classified and evaluated previously by the child study team when in school?  Does the individual have a documented history of mental illness?  What was the individual’s history of educational attainment and performance?  Have neuroimaging or electrophysiological studies of the brain been found necessary and conducted previously?  Is there a history of brain trauma?  Does the individual have a history of prior contact with the police and prior Miranda warnings?  All these historical factors may be gathered from a records review.
2.  Interviewing the defendant:  The evaluator’s focus here is on gathering information regarding the defendant’s ability to comprehend the Miranda rights at the time that the rights were given.  This process understandably entails an assessment of the defendant’s current ability to understand those rights.  However, the evaluator also must consider any factors that may have lowered (or raised) the defendant’s comprehension ability at the time the Miranda waiver was given.  At this time, the evaluator performs a mental status examination and takes a history from the defendant.   The MCI may be helpful in guiding the interview, particularly the taking of a history.
3.  Malingering assessment: Defendants have incentive to feign mental illness or, in particular, mental retardation in order to have a confession suppressed.  Therefore, the evaluator must consider the possibility of malingering.  Frequently, a review of records suffices.  That is, if an individual is presenting during the evaluation as mentally retarded, one would expect to see a history of educational impairment and prior low intelligence test scores.  Such findings would corroborate an evaluation finding of mental retardation.  However, if historical records indicate significant educational and vocational attainment and no cognitive impairment, then the likelihood of malingering rises (barring an intervening factor that might account for cognitive deterioration, such as brain trauma).  If necessary, the evaluator can administer a psychological test designed to assess cognitive malingering, such as the Validity Index Profile (Frederick, 1997).

4.  Psychological testing: The evaluator may chose to give standardized testing to assess general personality characteristics or cognitive function.  Whether to give such testing may depend on the extensiveness of the historical records, in which such issues may (or may not) be thoroughly documented and the potential relevance of prior cognitive impairment or brain damage (Martell, 1996).  In addition, there are now specialized forensic assessment instruments available that may be relevant.  First, Grisso (1998) has developed instruments that assess four relevant aspects:

a.  Comprehension of Miranda Rights (CMR):  This test requires the defendant to paraphrase the Miranda rights in his own words.

b.  Comprehension of Miranda Rights – Recognition (CMR-R): This test asks the defendant to identify statements as either the same or different than elements of the Miranda warning.

c.  Comprehension of Miranda – Vocabulary (CMR-V): This test asks the defendant to define six words used in the warning.

d.  Function of Rights in Interrogation (FRI): This test uses hypothetical situation concerning police interrogation to assess the defendant’s ability to infer implications of waiving rights.
These combined tests focus on the knowing and intelligent aspects of the waiver.  Although not dispositive, given that no specific level of comprehension results in a finding of lack of competence, such tests can be useful in comparing a defendant’s ability to known groups.
In addition, there exist instruments to assess a defendant’s level of suggestibility, based on the work of Gudjonsson (1984, 1987). On these tests, in a simulated situation in which social pressure is induced, the evaluator assesses the defendant’s ability to withstand suggestion and leading questions.
Individuals with a wide range of psychiatric disorders and diagnoses may ultimately prove to have been incompetent to have waived their Miranda warnings because of symptomatology associated with their disorders.  As illustrated by Case 2 (below), however, the evaluating mental health professional should be particularly attuned to subjects with cognitive impairments.  Even though the approach of the evaluating mental health professional in these types of cases is clinical, the advocacy position of that evaluator is not to the defendant (who is not the evaluator’s patient, with the resulting doctor-patient, or therapist-patient relationship), but rather to his professional forensic opinion concerning the forensic issue being evaluated.  In that sense, the ethical position of the evaluating forensic mental health professional is akin to that of the attorney, as an “officer of the court,” a position articulated by Stone (1984) many years ago.  The clinician unaccustomed to this difference between clinical and forensic work and advocacy positions should be aware of this important advocacy difference, and should also be aware, in a practical sense, that if he is civilly sued for alleged forensic malpractice (Slovenko, 2001), his clinical professional liability (malpractice) insurance carrier may not cover him for forensic malpractice.  The evaluator should ensure that his malpractice insurance carrier will cover him for (non-clinical) forensic practice, by confirming coverage with the carrier.

After completing the evaluation, the mental health professional communicates his findings, impressions, and opinions to retaining counsel or to the Court.  In the case of civil forensic evaluations (civil and family law), the retaining attorney (representing plaintiff or defendant) will make the decision about whether or not to use that opinion and whether or not to request a written report from the evaluator.  In that sense, retaining counsel is the gatekeeper for the use or non-use of the mental health professional’s work product.  In criminal matters, however, only the defense has that discretion: The State (variously referred to as the prosecutor or district attorney) and the Court, in the effort to “discover the truth (Gutheil & Applebaum, 2000, p. 345),” are obligated to disclose the mental health professional’s evaluation and opinion, whether or not that evaluation and opinion are consistent with their expectations and wishes.  As a practical matter, however, once the evaluating mental health professional has agreed to undertake the forensic evaluation, he should be aware that he is obligating himself to doing the evaluation, writing the report, and testifying (at hearing, deposition, or trial) and in that sense, seeing his involvement in the case to its conclusions.
Case Examples
Finally, by way of illustration of the retroactive evaluation of Miranda waiver competency, the following two examples describe, respectively, an individual whose Miranda waiver was challenged and subsequently deemed competent by the court, and another individual whose Miranda waiver was also challenged, and deemed not competent by the court:

Case A: A.B.
A. B., a 38‑year‑old successful stockbroker and former business school professor with his MBA degree from the Wharton   School (which he received at the age of 23) , had had a several‑year history of a tortured, difficult, and anxiety‑producing relationship with his wife.  He had been separated from her for two years as of the time of the incident in question.

On the date of that incident, a Saturday morning at 10:15AM, Mr. B was feeling unusually angry at his wife, and went to the family home (from which he was excluded by Restraining Order) to “argue with her about the two boys.” Mr. B had thought about the issue of differences between his and his wife’s child‑rearing practices for several days, and had worked himself into what he described as a “frenzy” because of what he felt were serious errors on her part. Mr. B had slept well that week, having made up his mind to confront his wife that morning, and having been comfortable with the decision.  He awoke that Saturday feeling rested and refreshed.

After Mr. B met his wife at their home, she screamed at him for violating the Restraining Order, and insisted that he leave. Mr. B had anticipated that this might happen, and he removed the can of Mace which he customarily carried (in New York, to protect him from “the bad elements” after late‑night meetings), and threatened to spray her with the Mace.

Mr. B’s wife became even angrier with the threat, and ran inside the house to call police.  Mr. B ran after her, and did spray her with the Mace, “to teach her a lesson” (these quoted statements are excerpted from his Statement to police during the course of their investigation of this incident).

After being sprayed, Mrs. B became temporarily blinded, falling down the stairs of her basement, and sustaining a skull fracture and a subdural hematoma.  Horrified by what happened, Mr. B called “911,” for an ambulance as well as to report what he had done.  An ambulance was dispatched to the home, and Mrs. B was taken to a nearby hospital for evaluation and treatment.   A police car also responded to the “911” call, and went to the home to investigate.

While both the ambulance and the police vehicle were en route to the home, Mr. B called his brother (who lived in a neighboring town) to have him come over to take care of his two young sons while he and his wife were not available; to advise his brother about what had just happened; and to request that his brother be ready to post bail for what Mr. B anticipated would become a custodial situation for him.

At his “Mirandizing” session, Mr.B was calm, interactive, upset but controlled in his reactions and responses to police, and did not demonstrate any cognitive impairment. To initial police questioning, he was alert and oriented in all parameters (time, person, place, and circumstances of and reasons for the Mirandizing and interrogation), and his responses were consistent with known facts and evidence at the time, as well as with his level of education and life experience.  The Mirandizing portion of the interrogation at Mr. B’s home was tape‑recorded and the observations just described were also recorded in writing contemporaneously by the investigating police officers.

After a brief interrogation, Mr. B was transported to the local municipal police headquarters, where he was offered coffee and a sandwich (which‑he accepted), and where he was put in a pleasant, well‑lit room with a comfortable ambient temperature and good ventilation.  Mr. B was courteously (by his recollection) asked to sit in a padded chair next to a conference table, with both interrogating police officers sitting across the table from him, in similar chairs. The second Mirandizing session and the subsequent one‑and‑one‑half hour interview for purposes of obtaining Mr. B’s Statement about the incident in question were video‑recorded by a third investigator who operated the video camera himself and who did not otherwise participate in the Mirandizing or interrogation process.

In addition to pointing out his anger and feelings of justification at his behaviors toward his wife, Mr. B also indicated that this was his first violent crime episode in his life, although he had been involved in two drug‑related misdemeanors when he was in college in 1981 (both of which involved his having been Mirandized).  He described feeling angry at himself, remorseful for what he had done, aware that he had planned to violate the Restraining Order and confront his wife when he did, and, also feeling concern about the effect that this incident would have on his relationship with his two sons.

Mr. B waived his Miranda Rights both at his home and at the police, station.  In addition, on four occasions during his one‑and‑one‑half hour interrogation at the police station, Mr. B was reminded by both interrogating officers of his ongoing right to waive his Miranda Rights; on each occasion, he indicated that he wished to continue giving his Statement and that he did not want to have an attorney present. On both initial Mirandizing occasions, he was given a Miranda Warning sheet with language at the third‑grade level and he initialed and signed both sheets appropriately.

After Mr. B obtained defense counsel in connection with the charges against, his attorney raised the issue of his having been competent to have waived his Miranda rights on the several occasions when he did waive those rights. His attorney felt that by virtue of Mr. B’s lack of experience with the Mirandizing process and his having been upset and anxious during the period of time leading up to, including, and following the Mirandizing process, the defense (that Mr. B was not competent to have waived his Miranda rights when he did) was a viable one.  Mr. B’s attorney sought your forensic psychiatric consultation in connection with this defense.

Analysis:  This case illustrates how an individual of above average intelligence and social adaptation is unlikely to be found incompetent to waive his Miranda rights.  Unless such an individual is subjected to obviously coercive police interrogation, which would call into question the voluntariness of the confession, then such an individual is likely to be found to have made a knowing, intelligent, and voluntary waiver, even if there were elements of emotional upset present during his confession.
Case B: C.D.
C.D. is an 18‑year‑old single (never married) minority male with a tested IQ of 63 (Full Scale), and an educational classification of both Neurologically Impaired (N.I.) and Emotionally Disturbed (E.D.).  Mr. D has a tenth grade urban public school education and attended Special Education classes throughout all of his schooling, having repeated the third and eighth grades before leaving school at age 16.

Mr. D’s background included a prolonged labor and Caesarean delivery of him by his mother, with a one‑minute Apgar score of 5 and a five‑minute Apgar score of 7.   Mr. D’s mother was described as having been a steady alcohol drinker throughout her pregnancy with him, although the amount that she drank was not clear.  She was never hospitalized for treatment or detoxification during her pregnancy, with Mr. D.   Mr. D’s family situation was dysfunctional, with his primary caretaker having been his single‑parent mother, and with his father having been incarcerated for a number of violent crimes for most of his (as well as Mr. D’s) life.  Mr. D’s mother continued to use cocaine, marijuana, and alcohol while she was “doing my best” (her words) to raise Mr. D and her six other children, two of whom also had developmental disabilities and required special services.  Mr. D’s mother worked as a cook at a fast‑food restaurant, earning minimum wage and working rotating shifts and frequent overtime.  Child care was primarily through Mr. D’s oldest sister (eight years older than he) for most of his life, as well as with a succession of boyfriends who lived with Mr. D’s mother over the years.

With this background, Mr. D was arrested at about 3:00 am in connection with charges of sexual molestation of the three pre‑teen sisters of a friend of his. The arrest occurred on a Tuesday morning, after Mr. D had completed a double shift (sixteen hours) in the warehouse at which he worked as a stockboy.  Mr. D described that he had been asleep for about two‑and‑one‑half hours at the time police came to his home and arrested him.

At the time of his arrest, Mr D was pleasant, ingratiating, and cooperative with arresting officers, and he willingly waived his Miranda rights, by his account, in order to “do what the police wanted me to.”  After having waived his Miranda rights and having been taken into custody, Mr. D was transported to the local municipal police station, and placed in a cinder‑block interrogation room with a conference table, four plastic chairs around the table, and a bare 40‑watt light bulb; the ambient temperature in the room was 55º.

Mr. D was read his Miranda rights a second time from a sheet rated at the seventh grade reading level.  Mr. D told one of the interrogating officers that he could not read the Miranda rights sheet; that officer read it to him, one time, slowly.  As observed by interrogating officers, he waived those rights in an effort to please them, “like a little kid” (according to one of the investigating officers).  Mr. D underwent a five‑and‑one‑half hour interrogation alone, which began after he had been offered (and accepted) a hamburger and Coca‑Cola.  Four ten‑minute breaks were held at equally‑spaced intervals throughout the interrogation session at the end of which Mr. D was placed in a jail cell.  He promptly fell asleep (at about 8:30AM).

The interrogation was audio‑recorded to include the “Mirandizing” portion at the beginning of the interrogation, and for approximately 30 minutes into the interrogation. Throughout the interrogation, Mr. D insisted that he had not had any contact, sexual or otherwise, with the three alleged victims in question, and that he had had no prior history himself of either juvenile or adult offenses or adjudications (which was subsequently confirmed by police investigation).

When Mr. D was assigned counsel, his attorney consulted you for forensic psychological evaluation in connection with a potential defense of incompetency for Mr. D to have, knowingly, voluntarily, and intelligently waived his Miranda rights.

Analysis:  This case illustrates that the likelihood of a finding of incompetency to waive Miranda rights increases when the defendant has a clear history of intellectual and literacy impairments, combined with police procedures that include elements of duress, such as placing this defendant in a 55° interrogation room.  The literature indicates that as intelligence declines, suggestibility and deference to authority increase.
Communication of findings
After the consulting forensic psychiatrist or psychologist has completed the evaluation of the defendant (including testing of reading levels, if applicable) and completed the Miranda Checklist Inventory (MCI), whether or not the results suggest that the defendant’s Miranda rights were “knowingly, intelligently, and voluntarily” waived, that evaluator should next advise the retaining counsel (or the court) of his findings.  Counsel for the defense will then use that information, if indicated, for a suppression hearing (if the Miranda Rights were felt not to have been appropriately waived), to seek to have the Statement (confession) following the waiver suppressed, or not used, in further proceedings for the case.  If the evaluator’s findings do not support a finding of incompetence, defense counsel will not seek to have a suppression hearing, and the results of the MCI will not be used for further proceedings in the case.  
If the forensic evaluator consulting for defense counsel develops the professional opinion that the defendant did not “knowingly, voluntarily, and intelligently” waive his Miranda rights, that opinion may be challenged by the State.  In that case, a consulting forensic evaluator may be retained by that agency to give a second opinion, potentially to rebut the defense expert.  If the evaluator was retained by the State, the findings will be submitted regardless of whether the evaluator’s opinion favor’s the State’s case.  If the two consulting professionals disagree with each other, the Court in some jurisdictions may obtain a third (“tie-breaker”) evaluation, retained by the Court itself.  In other jurisdictions, the Court will simply hold a suppression hearing and reach its own conclusion regarding which of the two opposing experts has reached the correct conclusion.
Conclusion
In the final analysis, the legal determination of whether or not a criminal defendant “knowingly, voluntarily, and intelligently” gave up, or waived, his constitutional rights before criminal interrogation is made by the Court, not by counsel or by the consulting forensic psychiatrist or psychologist.  However, that determination is often made with information and opinion evidence provided by that consultant.  That point in the criminal justice process may be an important one to any criminal case, one in which input from the consulting forensic mental health expert may be critical to the case.

In providing such input, the consulting mental health expert should be thorough and complete in his evaluation and analysis of the case.  We recommend the supplementary use of any of several suitable Miranda inventories and assessment tools, including the MCI.*
*For additional information about the MCI, and for a copy of it, contact the first author at 973-376-0026 or dpgreenfieldmdpsychiatry@msn.com.
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Table 1 Factors Relevant to Court Decisions about Competency of Miranda Waivers
Defendant’s age

Defendant’s cognitive level (I.Q.)

Defendant’s reading and writing level, if any

Defendant’s medical, psychiatric, neurological, or disability status 

Notwithstanding the defendant’s cognitive level, whether he was “street‑wise”
The duration of the police interview or interrogation

The location and conditions of the police interview or interrogation (time of day, setting, lighting, intoxication, fatigue, etc.)

The language level of the Miranda warning statements (written and oral, as read by the defendant and by police)

Whether defendant had any questions about his Miranda rights, and, if so, whether and how they were answered

Whether the Miranda rights had to be repeated more than once for the defendant to indicate that he or she understood them

Whether the police/interrogators/investigators took care to explain the Miranda Rights to the defendant, or whether the recitation of the Rights was a perfunctory exercise

Table 2. Additional Factors Relevant to Evaluation

of a Defendant’s Competency to Waive Miranda Rights
The timing of the Miranda warnings (how far into the interrogation)

Audio‑ or video‑recording of the Mirandizing process

Audio‑ or video‑recording of the entire interrogation process (to assess increasing fatigue,   stress, etc., if applicable, in terms of the defendant’s ongoing right to invoke his Miranda Rights to stop the interrogation, request an attorney, etc., at any time during the interrogation)

Prior experience of the defendant with the Mirandizing process

