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Introduction

During recent decades, the independent practice of psychology has evolved.  In the ‘60’s, after our licensing law was passed, independent practice was a cottage industry, with many (if not most) practitioners working from home offices.  As our profession became more established and private practitioners managed higher caseloads, psychologists leased offices outside the home.  As the need for support services rose, with increased insurance claims processing and frequent written reports to referral sources, private practitioners shared offices expenses, while still maintaining separate professional identities and practices.  In recent years, some practitioners have merged their practices into truly shared enterprises, forming joint businesses with both professional and support staff employees.  Each form of practice has its advantages and drawbacks.

Practice models

Solo Practice
The solo practitioner has the advantage of independence.  There are no partners or associates to whom one must account for one’s actions.  If a solo practitioner wants to purchase office equipment, pay for advertising, rent more expensive office space, he or she does so.  The overhead for a solo practice is relatively low.  Many solo practitioners do not have a full-time secretary.  Some have no secretary at all, farming out occasional reports to a typing service.  An answering machine to accept messages and with instructions on the greeting to call, if necessary, the local emergency mental health screening service costs little.  Some, although far from all, have an answering service.  Capital costs for an independent psychotherapy practice are low—furniture and perhaps a copying machine and personal computer for bookkeeping and reports.  The solo practitioner does not need to worry about (or insure against) being named in an associate’s or employee’s suit for alleged malpractice, although personal malpractice insurance is necessary.

Solo practice, however, does have personal disadvantages.  Aside from contact with patients, solo practice can be a solitary pursuit, with little day-to-day interaction with colleagues.  Additionally, there may be no one else in the office for consultation when difficult clinical or ethical issues arise.  Securing appropriate professional coverage for off-hours emergencies and vacations may be difficult.  If the practice becomes busy enough to require support staff—such as a secretary, billing service, or answering service—there is no one with whom to share the expenses.  

The simplest and most common legal form of solo practice is an unincorporated sole proprietorship, in which the business is owned and operated by a single individual (Yenney and APA Practice Directorate, 1994).  While this legal form has the advantage of simplicity, it provides no liability shielding.  The owner is personally liable for all debts incurred by the practice, and creditors may attempt to seek liquidation of one’s personal assets to fulfill judgments against the practice (Yenney and APA Practice Directorate, 1994).  Although even a solo practitioner can form a professional corporation (PA)  or limited liability company (LLC)
 to provide a shield from liability, it is rare for a solo practitioner to do so, given the additional complication and expense of maintaining a corporate structure.

Solo practice Do’s:

1. Keep overhead low.

2. Assess whether one’s desire for autonomy is stronger than one’s desire for collegial support when considering solo practice.

3. Determine what level of support services are necessary to conduct your practice.

Informal expense sharing
Some psychologists decide that the advantages of shared expenses warrant an informal arrangement that involves joint leasing of office space and joint payment of shared practice expenses, such as a secretary, billing service, or office cleaning service.  The practitioners may either have their own office or time-share offices in some form of rotation.

One advantage of a shared expenses arrangement is increased interaction with colleagues.  A second advantage is some cost savings by pooling resources to pay for support staff.  A third advantage is ease of coverage for each other for off hours emergencies and vacations.

The critical issue in a shared expenses practice, which will be an enduring theme in the various forms of group practice, is fairness.  Is the cost sharing arrangement both fair to and perceived as fair by the participants?  No issue can poison relationships more quickly among members of even a loosely affiliated group than either the reality or the perception that the cost sharing arrangements are inequitable.  Resentment festers under such conditions.  This perhaps points to the most obvious potential disadvantage of a shared expenses arrangement—the loss of some autonomy.

In negotiating cost sharing arrangements, if all practitioners have roughly the same caseload and pay roughly the same expenses, the situation is simple.  However, if caseloads vary, resulting in one or more practitioner’s using space or support services more heavily, then it can be challenging to find a solution all participants see as fair.  One solution is to divide the expenses in proportion to the volume of cases seen.  Another solution is to reach more complicated agreements based on negotiations between practitioners, agreements that all hopefully see as fair.

If expenses are being shared and there is no joint business structure established, as is the case in a shared expenses arrangement, then the participants must be careful not to present themselves to the public as a unified business.  A shared expenses arrangement is not truly a group practice, and without a joint business structure, such as a professional corporation, calling the practice Psychotherapy Associates of Anytown is not allowed. Such a presentation would have two problems.  First, it misleads the public and would therefore be in probable violation of the NJ Board of Psychological Examiners regulations.  Second, since the group is presented to the public as a single entity, each practitioner in the group would become vulnerable to lawsuit should another group member be sued.  Courts might conclude that a partnership was implied by the unified name.  To avoid such shared liability in shared expenses practices, most authorities recommend placing a sign in the waiting room specifying that there is no business structure uniting the practitioners and that each practitioner conducts his or her practice independently of the others.

Shared expenses practice Do’s:

1. Develop a fair system of sharing expenses.

2. Revisit the expense sharing system periodically to ensure all participants continue to see it as fair.

3. Be clear with patients that there is no shared business structure among the participants.

4. Do not mislead the public into thinking there is a bona fide group practice business structure.

5. Decide whether the minor loss of autonomy in a shared expenses arrangement is worth the benefit of cost sharing.

Group Practice

A true group practice involves a shared business structure between the participants.  This structure can be a partnership (although these are increasingly rare), professional corporation (PA, or technically a “Professional Association”), or limited liability company (LLC).  A partnership (in which the partners are what is called “general partners”) is inexpensive to form and operate.  There is no corporate tax.  The main disadvantage is that it offers no liability shielding for the participants (Yenney and APA Practice Directorate, 1994).  Each partner is jointly liable for the actions of the other partners.  One must choose one’s partners with care.

Because one reason practitioners form group practice structures is to shield themselves from liability of actions committed by other owners or employees of the practice, most group practices use a PA or an LLC structure, both of which offer some liability shielding.  An owner, under these structures, has no personal liability for satisfying the debts of the practice (Yenney and APA Practice Directorate, 1994).  The liability for the practice’s debts stops with the business structure, rather than continuing through to one’s personal assets.  Additionally, liability for others’ acts flow to the business, rather than to the other owners personally.  However, such a legal structure does not protect a practitioner’s personal assets from a malpractice suit (Yenney and APA Practice Directorate, 1994); moreover, if an owner or employee is sued, other owners may be sued as well for inadequate supervision of the employee or owner.

A second reason practitioners form legal business structures is to hire professional employees.  PA’s and LLC’s are well suited for larger volume businesses with professional and support staff employees.  In both a PA and an LLC, as noted above, there is at least some liability shielding. Should the owners be considering allowing employees (or others) to purchase an ownership share, a PA structure has the advantage of allowing stock shares to be readily transferred and an LLC allows membership interests to be similarly transferred, as opposed to a partnership, which must be dissolved and reformed in most cases
.

In the past, group practices would hire independent contractors to work part-time, frequently compensating the independent contractors with a percentage of their weekly receipts, as opposed to paying per clinical hour.  This arrangement is problematic.  First, it violates the NJ Board of Psychological Examiners’ (Board) regulation against fee splitting.  The Board allows division of fees only between individuals when there is a bona fide business relationship, such as partner, owner, shareholder, or employee.  Independent contractor status is insufficient to allow division of fees.  Second, tax authorities may consider the independent contractor to be an employee for tax purposes, regardless of whether that person is considered by the practice to be an independent contractor.  Tax authorities have a multi-pronged test to determine if an individual is an employee, focusing much more on actual control of working conditions than on whether the individual is considered by the practice to be an independent contractor.  If tax authorities determine that an independent contractor is actually an employee, they may ask for back taxes, penalties, and the like from the employer.

Disadvantages of forming a PA or LLC are cost and complexity.  A PA or LLC must file papers with the state to form their respective legal entities, thus incurring legal expenses.  Additionally, each of these legal entities must file complex accounting documents annually, thus incurring accounting expenses.  Finally, a PA, depending upon the form of incorporation
, may be taxed at year-end on corporate profits, potentially causing income to be taxed twice, once at the corporate rate and again for each owner at his or her personal rate.  Many PA owners solve this problem by withdrawing all (or most) profits at year-end, taking profits as personal income, resulting in only personal, not corporate, taxation. LLCs, which were recently enabled by both the legislature and the various professional boards, have the additional advantage of not being subject to corporate tax.

In addition, having employees is an expense.  One must consider benefits, profit-sharing or pension, and payroll taxes when deciding on compensation level for employees, not to mention increased bookkeeping and accounting overhead.

In a group practice, one should consider hiring staff with varied skills, so that all staff (and owners) are not competing for the same referrals.  Moreover, owners should consider hiring staff with evaluation skills, given that evaluation skills (and services) provide a nice compliment to therapy services.  Such diversity in services can result in true synergy, where one or more staff develop reputations for specialized evaluations, but other staff provide treatment in such cases.  Such diversity can buffer a practice against economic downturns.  Moreover, attempt to develop services that are performed out of the office—for example, consultation, training, and forensic evaluations—since this frees office space for use by other staff.

The core problem in a group practice, whether partnership, PA, or LLC, is, as always, developing an equitable income and expense sharing structure among the owners and employees.  Should each owner keep a percentage of his or her gross receipts?  Should the percentage kept be equal among all owners?  Should the percentage vary depending on level of gross receipts, duties within the practice, or number of referrals brought into the practice?  Should owners receive equal or unequal bonuses at the end of each quarter after expenses are paid?  Should employees be paid a flat salary or a percentage of their gross receipts?  And if employees are paid a percentage of gross receipts, what should this percentage be?  Should the percentage change over time or with increased gross receipts?  To what extent does the practice pay for the professional expenses, such as professional organization memberships and malpractice insurance, for its professional staff?  There are no absolute answers to these questions.  Each question needs to be addressed by the participants, and revisited periodically, to ensure that the arrangement is seen as equitable by all.  

It is necessary to balance the desires of the owners, who want to benefit from a practice they have built, against the wishes of capable professional staff, who may want a piece of the pie and who have the leverage of leaving with their caseloads and referral sources.  While owners of a practice are motivated to keep employees’ compensation low, to ensure the owners have a profit, they must also pay at a high enough rate to attract and keep capable employees.  Owners also need to consider whether there is a career path to ownership for employees.  Highly capable employees, who successfully cultivate their own referral sources, may eventually ask for an ownership share.  Owners, traditionally, have been reluctant to share ownership, after having spent many years developing the practice.  Some practice owners have sold minority shares in the practice, ensuring a majority of the voting shares and profits remain with themselves. 

The owners must also consider what to do when an employee does, in fact, leave the practice, taking his or her caseload and referral sources.  Although some practice owners have threatened to sue or have asked for financial compensation from professional staff who leave with their caseloads, I know of no owners who have been successful in doing so.  Patients are generally not viewed as the property of the practice, and it may even be unethical to limit the patient’s freedom to choose a practitioner by creating a financial disincentive for the departing practitioner to accept the patient (through threat of a lawsuit or through a financial penalty for taking patients).  This is a gray area.  It is unclear how a court might rule regarding a contract clause that requires compensation to the practice owners for good-will by a departing professional employee who takes patients or establishes a practice nearby.  When an employee leaves, it is safest (and probably best) to wish him or her well, and accept that any financial loss as a result of the caseload taken by the employee is compensated for by the profit the owner made while the employee worked in the practice.

One advantage to a group practice is that on occasion the practice, due to its size, can negotiate relationships with third-party payors to provide services preferentially in a manner not possible for solo practitioners.  Third-party payors are inclined to develop preferential referral arrangements with large group practices because the size of such practices may allow patients to be served more quickly.

One potential difficulty in large group practices is runaway overhead.  Some practices provide such a high level of support to professional staff, including billing, scheduling, and insurance claim processing, that the number of support staff needed quickly eats up any profit.  The owners of the practice must strike a balance between providing the necessary level of support, on the one hand, while not spending all the corporate profits, on the other hand.  

Some practices have attempted to merge, at least in part, for the purpose of negotiating large contracts with third-party payors.  While good in concept, I know of no groups that have succeeded in the long run in making such arrangements profitable.  One practice I know now speaks of its $75,000 fax machine, referring to the one remaining tangible benefit of a number of years of time and effort and the investment of $75,000 in such a merger project.  Legal fees, accounting fees, consultant fees, and management staff salaries can quickly fritter away any extra income such a merger promises.  Moreover, when a certain size is reached, bureaucracy results; many practitioners left large organizations precisely to escape such arrangements.

Any group practice entails some organizational overhead in both time and money.  Staff meetings become necessary to reach decisions on spending.  Professional and support staff need to be supervised.  Extensive file systems need to be maintained properly.  Purchasing needs to be coordinated.  Such are the costs of group practice.  The practitioner must decide whether the benefits of interaction with colleagues in a group and the potential financial rewards of ownership outweigh the disadvantages.

Group practice Do’s:

1. Pay well enough to attract capable staff but not so well as to make no profit or cause resentment for the owners.

2. Consider providing an ownership career path, or at least profit sharing, to selected staff.

3. Develop an equitable compensation arrangement and revisit this arrangement periodically.

4. Hire an experienced business attorney to guide the practice through the intricacies of developing appropriate legal structures for the practice.

5. Provide sufficient support staff (and capital, such as office equipment) to allow staff to function effectively, but do not spend so much on support as to deplete the practice’s profit.

6. Think twice before merging one’s group practice with other group practices.

7. Develop appropriate supervision procedures for professional and support staff.

8. Diversify the services offered, so that all staff do not compete for the same referrals.

Risk management

As can be seen from the discussions of legal group structures, one way of managing risk is to form a legal entity—PA, LLC in particular—that provides some shielding from liability.  Additionally, in a group practice, some form of supervision or consultation is useful, so that the owners understand how their employees practice, since liability for employees’ acts generally flows back to the owners.

Malpractice insurance is the most common form of risk management, although it may not be thought of this way.  Malpractice insurance is, in the end, a way of reducing one’s risk of a catastrophic (although low probability) malpractice suit by paying insurance premiums in advance.

Insurance needs for solo practice are straightforward, although there are choices with regard to the specific company or policy.  The two major malpractice insurance types are claims made and occurrence.  A claims made policy insures the psychologist if any claims against the psychologist are made during the period when the policy is in effect.  An occurrence policy insures the psychologist against any claims for which the original triggering event occurred during the time the policy was in effect, even if the actual claim is made years later.  An occurrence policy, because it insures indefinitely beyond the termination of the policy, is likely to be more expensive. 

Even among similar types of insurance policies, however, there are important differences.  For example, some policies cover not only malpractice suits, but also provide legal expenses if the psychologist must defend himself or herself before a professional board.  Other policies do not cover professional board complaints.  If one is in a specialty practice in which the risk of professional board complaints is high—for instance, child custody evaluations—this may be an important consideration.  In fact, nowadays, it is probably safest to consider a policy that provides coverage for Board complaints, since even in traditionally low-risk areas of practice—such as individual psychotherapy—one can easily have an irate patient who files a Board complaint.

Managing risk is simpler in solo practice than in group practice, given that one has to be concerned only about one’s own actions.  The most common reasons for malpractice suits or complaints to professional boards remain sexual relations with present or former patients and complaints arising from performing child custody evaluations.  Psychologists also may want to consider whether they have the anxiety management skills and temperament to practice high-risk specialties, such as child custody evaluations.  Additionally, risk can be further managed by developing a patient information form detailing all the practice’s procedures—such as fees, billing for missed sessions, situations under which confidentiality must be breached, relations with third-party payors—and discussing these rules with the patient at the outset of the professional relationship.

Risk management Do’s:

1. Inform patients of the practice procedures at the outset of treatment.

2. Decide whether you have the temperament to practice in a high risk specialty, such as child custody evaluations.

3. Consider whether you want to assume the potential liabilities of employees and co-owners to obtain the potential rewards of a group practice.

4. If practicing in a specialty in which the risk of complaints to professional boards is high, consider obtaining a malpractice policy that provides legal coverage for such complaints.

Marketing

Marketing costs are low in solo practice.  Print marketing has long been a mainstay of private practitioners.  Most solo practitioners in times past found their highest print marketing cost was Yellow Pages advertisements.  However, in recent years, with an increasing number of referrals coming from membership on insurance company panels, the flow of referrals from Yellow Pages advertisements has decreased.  Consequently, many solo practitioners have cut back on Yellow Pages advertising, trimming their expenses.  

Once a joint business structure is legally established, a group practice can then present itself to the public as a unified entity in public statements.  Although a unified practice name and identity may help in writing marketing materials, in the end, personal relationships built through education and personal contact will make a group practice thrive, just as is the case for a solo practice.

A common form of marketing in all practice structures is what I call “professional print marketing.”  Brochures describing one’s practice can be useful to distribute to known and potential referral sources, or print marketing can take the form of a newsletter describing aspects of either one’s practice or of psychology that are applicable to the referral source’s practice.  If the psychologist has written an article on a topic of interest to the referral source, that article can be enclosed.  The psychologist must give some thought to the needs and problems of the referral source, so that the newsletter, brochure, or article has relevance to the referral source.  Only immediate relevance will save the mailing from being immediately deposited in the garbage. 

With the rise of the Internet, some solo practitioners have created websites describing their practices.  A website is of little use, however, unless potential referral sources or potential patients visit the site and unless it provides useful information.  An unvisited website is like an unused brochure.

Marketing has historically had a bad name among psychologists.  Many of us associate “marketing” with “selling,” and we are uncomfortable with such a role. Print or Internet marketing alone, in particular, have developed few, if any, practices.  In the end, relationships between referral sources and practitioners are essential.  Marketing can be reframed as educating and forming relationships, both of which psychologists routinely do as a normal part of practice (Grodzki, 2000).  Here psychologists should excel, since much of our professional life is spent developing healthy, trusting relationships.  One way to meet potential referral sources is to give presentations to professional groups.  One needs to devote thought to which professional groups are likely to be interested in one’s practice.  Again, presentations must be practical, assisting the referral sources in understanding an area relevant to their practices or helping the referral sources solve a professional problem.  Presentations can lead to further consultations with the referral sources, which in turn can lead to reciprocal, trusting relationships, the only long-term way of cultivating referral sources.

Additionally, the psychologist can write articles for the referral sources’ professional journals.  If these articles are genuinely educational and help the referral sources solve problems in their practices, an occasional phone call from a referral source can begin the process of patient referrals.

The psychologist can give presentations to the public at schools, religious organizations, or through community education programs.  Such talks—generally oriented toward particular issues of concern to the public, such as disciplining children or stress management—can lead directly to referrals if the psychologist’s personal style and information persuade the potential patient to pursue treatment.

Finally, the psychologist can perform volunteer work for self-help organizations, such as those dealing with phobias or with substance abuse.  For example, some (but not all) self-help organizations welcome professional assistance in facilitating their groups.  Although the psychologist may wish not to accept clients directly from a group he or she facilitates, nonetheless, visibility, trust, and esteem within the patient community can lead to referrals over time.

Marketing Do’s

1. Form reciprocal, trusting relationships with referral sources.

2. Give presentations to and write articles for professional groups of potential referral sources.

3. Be entrepreneurial in cultivating referral sources and developing niche services to differentiate yourself from the pack.

4. Print marketing must be relevant to problems referral sources experience in their own practices.

5. Print marketing is nothing more than a means of reducing anonymity, but it will not in itself build a practice.

6. Print marketing will only allow the psychologist the opportunity to build a relationship with a potential referral source, and this relationship, if sustained, will result in referrals.
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� Although the following article contains discussions of legal issues that affect practitioners, it should not be construed as legal advice.  The reader facing such issues should consult an experienced business practices attorney.


� My thanks to James Wulach, J.D., Ph.D., Howard Nashel, Esq., and Sean Hiscox, Ph.D. for their comments on earlier drafts.


� An LLP structure (Limited Liability Partnership) is also available, although it is far less commonly used than an LLC.


� It may be possible for a partnership to incorporate new partners if such a possibility was written into the original partnership agreement.  The reader should consult an attorney on such intricacies.


� The reader should consult an attorney and accountant for the subtleties of incorporating as either an S Corporation or C Corporation.





